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Approval kills outside investment ---- that’s key --- Sullivan – not enough $ - more ev 
Kronk 12—Assistant Professor, Texas Tech University School of Law (Elizabeth, Tribal Energy Resource Agreements: The Unintended "Great Mischief for Indian Energy Development" and the Resulting Need for Reform, 29 Pace Envtl. L. Rev. 811)

Despite the foregoing, extensive energy development within Indian country has yet to happen. Former Senator Campbell explained why this may be the case:¶ The answer lies partly in the fact that energy resource development is by its very nature capital intensive. Most tribes do not have the financial resources to fund extensive energy projects on their own and so must partner with private industry, or other outside entities, by leasing out their energy resources for development in return for royalty payments... . The unique legal and political relationship between the United States and Indian tribes sometime makes this leasing process cumbersome.¶ ... .¶ The Committee on Indian Affairs has been informed over the year that the Secretarial approval process is often so lengthy that outside parties, who otherwise would like to partner with Indian tribes to develop their energy resources are reluctant to become entangled in the bureaucratic red tape that inevitably accompanies the leasing of Tribal resources. n21¶

Federal funding destroys sovereignty---tribes should be able to fail on their own if they want  
Dreveskracht 11—Judicial Law Clerk, Judge Kathleen Kay, United States District Court for the Western District of Louisiana; L.L.M. in Sustainable International Development, University of Washington School of Law, 2010; J.D., University of Arizona (Ryan, Native Nation Economic Development via the Implementation of Solar Projects:  How to Make It Work, http://law.wlu.edu/deptimages/Law%20Review/68-1Dreveskracht.pdf)

Native nations that are highly dependent on federal funding to maintain their economic development projects often fail. 463 Aside from the mere fact that the money comes from the federal government, giving the federal government a disproportionate degree of influence in tribal affairs, many federal dollars are program-specific, "developed in federal offices or Congress, often with little attention to the diversity of Native nations, their circumstances, and their capacities." 464 The result is that the federal government is in the driver’s seat, setting the direction that the program takes—forcing tribes into a reactive and dependent, instead of a proactive and self-determined, approach. 465 This then produces a local attitude toward tribal institutions that perceives the institutions as pipelines for money, rather than nation-building forces. 466 However, as noted by Professor Haughton, "[c]ommunities generally do want to be more empowered, but alternatively they do not necessarily want these processes of empowerment to be the cover for reduced state engagement and funding in community level activity." 467 A solution may be block grants for solar projects that, if the Native Nation itself identifies the project as important, place more decision-making power in Indian hands. 468 However, such a solution requires the development of capable institutions to manage the project. 469 When tribes have ownership over their own institutions, project managers are held accountable for their actions, and money flows in the right direction. 470 Also, the federal government should not be a decision-maker in the implementation of a solar project, but rather, it should be an advisor and resource. 471 The government should develop a program of evaluation that, if necessary, reflects the needs and concerns of the tribe’s citizens, not those of the funding agency and its constituencies. 472 Finally, it is important for funding agencies to recognize "that self-governing nations will make mistakes, and that sovereignty involves the freedom to make mistakes, to be accountable for them, and to learn from them." 473


Fed approval

triggers federal approval 
Slade 11—partner at Modrall Sperling where he specializes in Federal Indian law and Native American law, energy, natural resources, environmental law, project development, complex litigation and transactions (Lynn, INDIAN TRIBES—BUSINESS PARTNERS AND  MARKET PARTICIPANTS: STRATEGIES FOR EFFECTIVE TRIBAL / INDUSTRY PARTNERSHIP, http://www.modrall.com/files/1411_tribal_industry_partners.pdf)

Tribes, and supportive industry, went to Congress, calling for a greater tribal role in ¶ formulating the terms of energy and mineral development agreements and for the flexibility to ¶ pursue equity or other non-royalty interests in developments through joint venture or other forms ¶ of agreement. Those demands led to enactment of the Indian Mineral Development Act of 1982 ¶ (“IMDA”).¶ 9¶ More recently, some tribes proposed they were burdened competitively by the ¶ requirements for securing federal approval of energy and mineral development agreements, and ¶ sought statutory authority to assume the BIA’s duties in leasing tribal lands. Those demands led to enactment of the Indian Tribal Energy Development and Self-Determination Act of 2005 ¶ (“ITEDSA”).¶ 10¶ ITEDSA authorized tribes that develop economic and environmental review ¶ capacities to enter into Tribal Energy Resource Agreements (“TERAs”) and secure Secretarial ¶ approval to review and approve their own energy and mineral agreements, eliminating BIA ¶ approval.¶ 11¶ Leasing of Indian lands for non-resource-extractive development, now reflected in ¶ numerous renewable energy proposals, may rely on different authority. Prior to 1955, there was ¶ no uniform authority for business leasing of tribal lands. The Business Site Leasing Act of 1955 ¶ (“BSLA”) was enacted to provide a template and flexible authority; it likely will afford the basic ¶ authority for renewable energy developments other than geothermal development. The BSLA ¶ may offer opportunities to bypass BIA approval requirements in some transactions.¶ 12¶ This Paper seeks to provide guidance on how tribes and developers may employ these ¶ statutory authorities, and some others, taking flexible approaches to harmonizing parties’ ¶ interests, to develop win-win agreements for “partnering” in energy and mineral development in ¶ Indian country.¶ 13¶ The paper will touch briefly on tribes’ roles as market participants in energy ¶ and mineral development.¶ 14¶ II. The Development Package: Securing Necessary Property and Development Rights. ¶ Mineral and energy, including renewable energy, development require rights to explore for and extract or use needed lands and natural resources, and to access associated real property for ingress to and egress from the lands involved for personnel or products, and, often, to use ¶ other lands for processing or administration.¶ 15¶ The federal trust responsibility with respect to ¶ Indians and their lands and minerals may affect every stage of the development process. The ¶ Indian Non-Intercourse Act, enacted originally by the very first Congress, underlies all federal ¶ statutes authorizing tribes to transfer interests in lands or minerals: absent valid federal approval, ¶ no transaction within its scope by any “Indian nation or tribe of Indians, shall be of any validity ¶ in law or equity.”¶ 16¶ As a result, in every transaction, it must be determined whether the transfer ¶ is subject to the Non-Intercourse Act and, if so, what statute authorizes the transfer¶ Agreements that grant rights to operate on tribal or allotted lands or minerals generally ¶ must be authorized by a specific statute and approved by duly authorized federal officials, ¶ usually of the BIA,¶ 17¶ who must, in turn, satisfy requirements for federal environmental and ¶ cultural resource review similar to those applicable on federal public lands.¶ 18¶ Securing required ¶ approvals can be time-consuming and expensive, but the consequences of failure to secure ¶ proper approvals can be severe.¶ 19¶ There are only limited exceptions to the Secretarial approval ¶ requirement. Secretarial approval may not be required for agreements that do not “encumber” tribal lands for seven or more years under as provided by 25 U.S.C. § 81,¶ 20¶ tribally approved ¶ agreements under “TERA Agreements” authorizing tribes to approve agreements in lieu of BIA ¶ approval,¶ 21¶ and leases by certain tribally owned corporations chartered under Section 17 of the ¶ Indian Reorganization Act of 1934.¶ 22¶ Developers and tribal partners face a common challenge: ¶ structuring a transaction that optimizes the compatible interests of the tribe and developer, ¶ including possibly a tribally or Native American-owned developer, and that accommodates ¶ securing required federal authorization in the manner best suited to furthering those interests. 
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BIA hijacks the CP---they’ll deny projects 
Unger 10—J.D. Candidate, Loyola Law School. M.A., Linguistic Anthropology, University of Texas at Austin (Kathleen, CHANGE IS IN THE WIND: SELF-DETERMINATION AND WIND POWER THROUGH TRIBAL ENERGY RESOURCE AGREEMENTS, http://www.tribesandclimatechange.org/docs/tribes_24.pdf)

Second, as regulatory activities are transferred from the federal government to tribes, the Bureau of Indian Affairs (BIA) bureaucracy may resist relinquishing control because of self-interested concerns over losing jobs and power. 90 This tendency is illustrated in the congressional attempt to shift control of programs to tribes under the ISDEAA. 91 This Act allowed tribes to contract with the BIA to manage programs previously managed by the BIA. 92 But the BIA often denied contracting requests, 93 and even when the BIA issued a contract, it dictated the form of program administration and required the tribe to obtain BIA concurrence in decision making. 94 In this way, the BIA retained significant control over tribal programs, and the federal bureaucracy thus greatly limited tribal self determination. 95 Similarly, when these conflicts arise in federal laws and regulations governing tribal resource development, they hamper the ability of tribes to truly take control of development in a self-determined way.96¶ The principle of self-determination informs federal American Indian policy in general and policy for tribal resource development in particular. However, the contrary impulse for the government to assert its power over tribes can be an obstacle to tribal self-determination even when the government affirms its commitment to that principle and to increasing tribes’ control over the course of development on their lands.


No Link 

need to allow the ones that can to do so 
Kronk 12—Assistant Professor, Texas Tech University School of Law (Elizabeth, Tribal Energy Resource Agreements: The Unintended "Great Mischief for Indian Energy Development" and the Resulting Need for Reform, 29 Pace Envtl. L. Rev. 811)

Furthermore, reduction of the federal government's role in energy development within Indian country correlates with the federal government's goal to promote tribal self-determination. n153 Although some tribes may not be in a position to take an increased role in decision-making within their territories, those that are in the position should be encouraged to take an increasingly active role, thereby empowering the appropriate tribes to be self-determinating. n154 The failure of the federal government to recognize that many tribes are capable of independent decision-making would see tribal nations "frozen in a perpetual state of tutelage." n155


