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Navaho are only a fraction of the Native population
N.T. ’12 – Yurth – Staff Writer Navaho Times
Navaho Times, Census: Native count jumps by 27 percent, Cindy Yurth, WINDOW ROCK, Jan. 26, 2012
There were 5.2 million American Indians in the county in 2010, compared to 4.1 million in 2000.¶ Navajos may be interested to hear that, for the first time, their full-blooded population surpassed that of Cherokees - 286,000 versus 284,000. (When mixed-race people are counted, however, the Cherokees are still far and away the largest tribe, with 819,000 souls versus 332,000 Navajos.) 
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Tribal protection comparatively better than the fed 
Rosser 12—Associate Professor, American University Washington College of Law; Research Affiliate, National Poverty Center, University of Michigan; M.Phil. in Land Economics, Cambridge; J.D. magna cum laude, Harvard Law School (Ezra, Ahistorical Indians and Reservation Resources, elawreview.org/2012/02/ahistorical-indians-and-reservation-resources/)

Regardless of the stance of Indian nations regarding the acceptance of the applicability of human rights standards, I believe environmental groups should stop relying upon federal primacy and federal processes to block environmentally destructive forms of development supported by tribal governments. Environmental organizations’ disparate treatment of indigenous peoples, depending on whether they are domestic or foreign, highlights both the singularity of federal primacy and the existence of a better model for the relationship between indigenous peoples and environmental organizations. FPIC provides one mechanism for ensuring community involvement does not take away from indigenous peoples’ ability to select their own representatives and to allow representatives to speak for them. The objection may be made that if Indian tribes do not accept a human rights framework, why should environmentalists? But such an objection reflects a failure to appreciate the denial of Indian rights inherent in federal primacy. Environmental organizations may fear that allowing development in Indian Country could be used as precedent for the rest of the United States; however, just because a particular level of pollution is allowed on a reservation does not mean that a higher standard should not be required elsewhere.[696] Establishing the possibility that on-reservation and off‑reservation standards could differ would allow environmental organizations to decide not to aggressively assert legal rights through federal processes when it comes to tribal projects.[697] To be clear, there is no legal requirement that environmental organizations separate themselves from federal primacy and its problematic assumption of U.S. superiority and related diminishment of Indian sovereignty. But sometimes the right thing to do is to lay down one’s arms.¶ Recognition of indigenous rights according to international human rights law by environmental organizations would involve a number of changes to the way non-Indian environmental groups interact with Indian nations proposing harmful projects. Such recognition would involve first prioritizing tribal processes of decision making rather than the federal permitting scheme. The next generation of tribal mining legislation notably supports prioritizing tribal processes: Under the Indian Tribal Energy Development and Self-Determination Act of 2005 (ITEDSDA), environmental review would be conducted by tribes, and public comments, including those of environmental groups, “will be reviewed in light of tribal values, priorities, and decisions, rather than filtered through a federal lens.”[698] Fear among environmentalists that tribal oversight would mean lesser environmental protection than would be true under federal oversight should not be enough to justify federal primacy. Such fear mirrors assumptions made by policymakers that federal management of tribal resources is better than tribal control;[699] yet, given the record of U.S. management, tribes probably “would do no worse” than the United States has historically on either resource management or environmental protection.[700] The Navajo uranium experience and even the political flip-flop on Desert Rock’s PSD permit by EPA after President Obama’s election attest to shortcomings in federal oversight. Environmental organizations would likely have less faith in federal permitting if the administration was still Republican. Decolonization of Indian law involves getting rid of the “underlying distrust of tribal governance” in EPA and among environmental organizations.[701]

 Tribes wouldn’t forgo environmental review---current requirements are discriminatory 
Unger 10—Clerk, Hon. Ferdinand Fernandez , U.S. Court of Appeals for the Ninth Circuit, JD Loyola Law School, MA - Linguistic Anthropology, University of Texas at Austin (Kathleen, CHANGE IS IN THE WIND: SELF-DETERMINATION AND WIND POWER THROUGH TRIBAL ENERGY RESOURCE AGREEMENTS, http://www.tribesandclimatechange.org/docs/tribes_24.pdf)

Second, the environmental review requirements in the Indian Energy Act should be revised to allow tribes more discretion in how they approach environmental issues. Where the TERA framework requires more stringent review than would apply under NEPA, 259 it should be altered to allow tribes greater flexibility. Congress created the TERA environmental review requirements because of concern that tribes would not protect the environment as well as the federal government would under NEPA. 260 However, scholars of tribal attitudes toward the environment suggest that tribes generally place value on environmental protection and that tribal environmental review would likely not be weaker than NEPA review. 261 Some tribes have already voluntarily adopted environmental policy acts comparable to NEPA. 262 Their reasons for doing so include a desire to meaningfully consider concerns about “environmental, cultural, historical, and ecological factors” and a desire to preserve the reservation land base for future generations.263¶ Indeed, environmental review is best viewed as a decisionmaking tool rather than as a compliance hurdle. 264 For example, preparation of an environmental assessment during planning is advisable even when not required for NEPA compliance, because an assessment can help in identifying and mitigating environmental impacts. 265 Because tribes rely on their land base and resources, 266 they have strong incentives to approach environmental review in this light.¶ For this reason, the shift from federal environmental review under NEPA to tribal environmental review under the TERA structure would be a positive step that would improve the environmental review process and avoid the conflicts of interest inherent in federal environmental review. 267 Additionally, the principle of self-determination suggests that tribes should be able to control the procedures of environmental protection, based on their own values, while engaging in resource development on their lands. 268 But to accomplish this, the TERA framework should increase flexibility for environmental review rather than specifying the form of that review, as it presently does. 269

Fed Approval

triggers federal approval 
Slade 11—partner at Modrall Sperling where he specializes in Federal Indian law and Native American law, energy, natural resources, environmental law, project development, complex litigation and transactions (Lynn, INDIAN TRIBES—BUSINESS PARTNERS AND  MARKET PARTICIPANTS: STRATEGIES FOR EFFECTIVE TRIBAL / INDUSTRY PARTNERSHIP, http://www.modrall.com/files/1411_tribal_industry_partners.pdf)

Tribes, and supportive industry, went to Congress, calling for a greater tribal role in ¶ formulating the terms of energy and mineral development agreements and for the flexibility to ¶ pursue equity or other non-royalty interests in developments through joint venture or other forms ¶ of agreement. Those demands led to enactment of the Indian Mineral Development Act of 1982 ¶ (“IMDA”).¶ 9¶ More recently, some tribes proposed they were burdened competitively by the ¶ requirements for securing federal approval of energy and mineral development agreements, and ¶ sought statutory authority to assume the BIA’s duties in leasing tribal lands. Those demands led to enactment of the Indian Tribal Energy Development and Self-Determination Act of 2005 ¶ (“ITEDSA”).¶ 10¶ ITEDSA authorized tribes that develop economic and environmental review ¶ capacities to enter into Tribal Energy Resource Agreements (“TERAs”) and secure Secretarial ¶ approval to review and approve their own energy and mineral agreements, eliminating BIA ¶ approval.¶ 11¶ Leasing of Indian lands for non-resource-extractive development, now reflected in ¶ numerous renewable energy proposals, may rely on different authority. Prior to 1955, there was ¶ no uniform authority for business leasing of tribal lands. The Business Site Leasing Act of 1955 ¶ (“BSLA”) was enacted to provide a template and flexible authority; it likely will afford the basic ¶ authority for renewable energy developments other than geothermal development. The BSLA ¶ may offer opportunities to bypass BIA approval requirements in some transactions.¶ 12¶ This Paper seeks to provide guidance on how tribes and developers may employ these ¶ statutory authorities, and some others, taking flexible approaches to harmonizing parties’ ¶ interests, to develop win-win agreements for “partnering” in energy and mineral development in ¶ Indian country.¶ 13¶ The paper will touch briefly on tribes’ roles as market participants in energy ¶ and mineral development.¶ 14¶ II. The Development Package: Securing Necessary Property and Development Rights. ¶ Mineral and energy, including renewable energy, development require rights to explore for and extract or use needed lands and natural resources, and to access associated real property for ingress to and egress from the lands involved for personnel or products, and, often, to use ¶ other lands for processing or administration.¶ 15¶ The federal trust responsibility with respect to ¶ Indians and their lands and minerals may affect every stage of the development process. The ¶ Indian Non-Intercourse Act, enacted originally by the very first Congress, underlies all federal ¶ statutes authorizing tribes to transfer interests in lands or minerals: absent valid federal approval, ¶ no transaction within its scope by any “Indian nation or tribe of Indians, shall be of any validity ¶ in law or equity.”¶ 16¶ As a result, in every transaction, it must be determined whether the transfer ¶ is subject to the Non-Intercourse Act and, if so, what statute authorizes the transfer¶ Agreements that grant rights to operate on tribal or allotted lands or minerals generally ¶ must be authorized by a specific statute and approved by duly authorized federal officials, ¶ usually of the BIA,¶ 17¶ who must, in turn, satisfy requirements for federal environmental and ¶ cultural resource review similar to those applicable on federal public lands.¶ 18¶ Securing required ¶ approvals can be time-consuming and expensive, but the consequences of failure to secure ¶ proper approvals can be severe.¶ 19¶ There are only limited exceptions to the Secretarial approval ¶ requirement. Secretarial approval may not be required for agreements that do not “encumber” tribal lands for seven or more years under as provided by 25 U.S.C. § 81,¶ 20¶ tribally approved ¶ agreements under “TERA Agreements” authorizing tribes to approve agreements in lieu of BIA ¶ approval,¶ 21¶ and leases by certain tribally owned corporations chartered under Section 17 of the ¶ Indian Reorganization Act of 1934.¶ 22¶ Developers and tribal partners face a common challenge: ¶ structuring a transaction that optimizes the compatible interests of the tribe and developer, ¶ including possibly a tribally or Native American-owned developer, and that accommodates ¶ securing required federal authorization in the manner best suited to furthering those interests. 

cranks solvency 
Church 11—IRENE CUCH, MEMBER, BUSINESS COMMITTEE, UTE TRIBE OF THE UINTAH AND OURAY RESERVATION, ACCOMPANIED BY MANUEL MYORE, DIRECTOR, UTE ENERGY AND MINERALS DEPARTMENT (Irene, Statement before the U.S. House of Representatives Subcommittee on Indian and Alaska Native Affairs Committee on Natural Resources, http://www.gpo.gov/fdsys/pkg/CHRG-112hhrg65506/pdf/CHRG-112hhrg65506.pdf)

Mr. Chairman, if Indian tribes are going to make any progress economically, we need to be allowed to develop our own resources on our own lands. The fact is that a combination of outdated laws, and unhelpful Federal bureaucracy, and environmental extremism, has served to keep Indian tribes from moving ahead with all manner of energy projects.¶ These include wind farms, as well as coal-fired electrical plants. My testimony will focus on issues that are of paramount importance to the Ute Indian Tribe relating to the tribes energy development on the reservation. ¶ I would like to mention that I also have submitted written testimony to this Subcommittee, and I would like to have this written testimony included and made part of the official record of this hearing. ¶ By the way, I forgot, but I would like to introduce Manuel Myore, who is sitting next to me. He is the Director of Energy and Minerals Resource Department for the Ute Tribe. ¶ By the way of background, the Ute Indian Tribe has 3,157 tribal members living on one of the largest Indian reservations in the United States, with more than 4.15 million acres. ¶ The tribe consists of three Ute Bands, the Uintah, the White River, and the Uncompahgre Bands. The Business Committee has six members, two representatives from each of the three Bands, each of whom serves a four year term. ¶ The tribes mineral estate is comprised of a fractionated checkerboard system of ownership, which makes the regulation and development of the Tribe’s natural resources much more difficult. ¶ The Ute Tribe is one of the largest energy producing tribes in the United States. It is estimated that over 5,000 new oil and gas wells will be drilled on the reservation over the next 15 years, involving over 4,600 different proposed surface locations. ¶ The primary source of revenue for the Tribe’s government is revenue derived from oil and gas development, making the need to economically extract oil and gas resources on the reservation in an efficient manner of critical importance to the Tribe and its membership. ¶ The Tribe needs at least 450 permit approved by the Bureau of Indian Affairs each year to fully develop its oil and gas resources. Currently, the BIA only approves four APDs per month, which equates to only 10 percent of the permits the tribe needs to meet the needs of industry to optimize the development on tribal lands with energy operators. ¶ Our private sector energy partner routinely indicates that the processing and approval of permits by the agencies is the biggest risk factor in their entire operation on the reservations, and agencies current capacity limitations have served to cut off the revenue stream to the tribe, which limits the tribes’ ability to provide critical services and resources to our tribal members. ¶ In the coming years the need for greater regulatory efficiency in the permitting process will become a matter of even greater importance for the Ute Tribe and other energy producing tribes.¶ Currently, we are working with industry partners, energy minerals, and the Department of the Interior, to secure more funding and staff for tribal and BIA agencies to streamline an increased oil and gas permitting process. ¶ Other inhibitors include the split estate issue, the triggering of the Natural Environmental Policy Act, NEPA, simply by virtue of the Secretary of the Interior’s review and approval of leases and other documents, as well as a regulatory gap that currently exists with regard to the Clean Air Act and stationary sources in Indian Country. ¶ Continues¶ As is the case with the APD delays and other associated regulatory challenges, the Tribe witnesses additional delays and cost in having to comply with the NEPA, while energy exploration and development operations on private lands do not. While each of these inhibitors by themselves may not be fatal to tribal development plans, taken together they present a formidable—and almost insurmountable—mountain of challenges. At the end of the day, leases and other required permits that go unapproved or are delayed mean that tribal communities remain mired in poverty and poor economic conditions. 


BIA hijacks the CP---they’ll deny projects --- turns wood Agency interference 
Unger 10—J.D. Candidate, Loyola Law School. M.A., Linguistic Anthropology, University of Texas at Austin (Kathleen, CHANGE IS IN THE WIND: SELF-DETERMINATION AND WIND POWER THROUGH TRIBAL ENERGY RESOURCE AGREEMENTS, http://www.tribesandclimatechange.org/docs/tribes_24.pdf)

Second, as regulatory activities are transferred from the federal government to tribes, the Bureau of Indian Affairs (BIA) bureaucracy may resist relinquishing control because of self-interested concerns over losing jobs and power. 90 This tendency is illustrated in the congressional attempt to shift control of programs to tribes under the ISDEAA. 91 This Act allowed tribes to contract with the BIA to manage programs previously managed by the BIA. 92 But the BIA often denied contracting requests, 93 and even when the BIA issued a contract, it dictated the form of program administration and required the tribe to obtain BIA concurrence in decision making. 94 In this way, the BIA retained significant control over tribal programs, and the federal bureaucracy thus greatly limited tribal self determination. 95 Similarly, when these conflicts arise in federal laws and regulations governing tribal resource development, they hamper the ability of tribes to truly take control of development in a self-determined way.96¶ The principle of self-determination informs federal American Indian policy in general and policy for tribal resource development in particular. However, the contrary impulse for the government to assert its power over tribes can be an obstacle to tribal self-determination even when the government affirms its commitment to that principle and to increasing tribes’ control over the course of development on their lands.


Approval kills outside investment ---- that’s key --- Sullivan – not enough $ - Kronk goes aff
Kronk 12—Assistant Professor, Texas Tech University School of Law (Elizabeth, Tribal Energy Resource Agreements: The Unintended "Great Mischief for Indian Energy Development" and the Resulting Need for Reform, 29 Pace Envtl. L. Rev. 811)

Despite the foregoing, extensive energy development within Indian country has yet to happen. Former Senator Campbell explained why this may be the case:¶ The answer lies partly in the fact that energy resource development is by its very nature capital intensive. Most tribes do not have the financial resources to fund extensive energy projects on their own and so must partner with private industry, or other outside entities, by leasing out their energy resources for development in return for royalty payments... . The unique legal and political relationship between the United States and Indian tribes sometime makes this leasing process cumbersome.¶ ... .¶ The Committee on Indian Affairs has been informed over the year that the Secretarial approval process is often so lengthy that outside parties, who otherwise would like to partner with Indian tribes to develop their energy resources are reluctant to become entangled in the bureaucratic red tape that inevitably accompanies the leasing of Tribal resources. n21¶


AT: Wood
Wood’s arguments staticize Native culture and make sovereignty impossible 
Rosser 12—Associate Professor, American University Washington College of Law; Research Affiliate, National Poverty Center, University of Michigan; M.Phil. in Land Economics, Cambridge; J.D. magna cum laude, Harvard Law School (Ezra, Ahistorical Indians and Reservation Resources, elawreview.org/2012/02/ahistorical-indians-and-reservation-resources/)

By elevating the tribal member objections to tribal council actions from internal tribal matters to the level of the trust doctrine enforceable by federal courts, Professor Wood ends up prioritizing the environment and the idea of static reservation ways of life over tribal sovereignty. The argument is made that federal administrative and judicial oversight “does not amount to a per se intrusion into the internal affairs of the tribes as long as the federal government directs its authority primarily against the non-Indian entity seeking to do business with the tribe.”[541] But this argument does little to address situations, as in the Desert Rock proposal, where a tribe initiates the proposal or where a tribe is working in partnership with a non-Indian entity. Additionally, Professor Wood advocates “a role for the trust doctrine in protecting the more traditional elements of native separatism.”[542] But I find the romantic assertion that traditionalists enjoy special priority vis-à-vis (generally speaking, democratically elected) tribal councils that should be protected by the United States government similarly unconvincing.[543] It is true that “tribal council decisions often prompt fierce protests by other tribal members who wish to maintain a more traditional, land-based way of life on their reservation and who may consider such industrial development both a desecration of their lands and a harbinger of cultural extinction.”[544] However, that does not mean that Indian trust doctrine enforcement is the best way to deal with such protests.¶ Though conceptually the trust doctrine could be considered federal primacy’s cousin, because of the strength of Professor Wood’s arguments, it is worth fully considering her Indian-trust-doctrine-based approach to environmentally harmful activities on reservations. Ultimately, I have no better counterargument than Professor Wood’s own summary of the argument against federal enforcement:¶ [C]onflict over development is not uncommon in other governments, and the existence of conflict alone may not justify judicial interference. Self-determination can flourish on reservations only if the federal government leaves tribes to set their own priorities. The tribal governments carry the mantle of authority, and while their actions may meet with dissension within the tribe, part of the price of sovereignty may be improper or unwelcome management by tribal governments. Federal intrusion of any kind may be fundamentally incompatible with tribal sovereignty.[545]


Perm

need to allow the ones that can to do so 
Kronk 12—Assistant Professor, Texas Tech University School of Law (Elizabeth, Tribal Energy Resource Agreements: The Unintended "Great Mischief for Indian Energy Development" and the Resulting Need for Reform, 29 Pace Envtl. L. Rev. 811)

Furthermore, reduction of the federal government's role in energy development within Indian country correlates with the federal government's goal to promote tribal self-determination. n153 Although some tribes may not be in a position to take an increased role in decision-making within their territories, those that are in the position should be encouraged to take an increasingly active role, thereby empowering the appropriate tribes to be self-determinating. n154 The failure of the federal government to recognize that many tribes are capable of independent decision-making would see tribal nations "frozen in a perpetual state of tutelage." n155
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