2AC T Restrictions Lift Prohibitions not Regulations

A) “Restriction” are limitations on the use of property

Texas Supreme Court ’10 
CAUSE NO. 08-01-18,007-CV-A, Final Judgment, http://www.supreme.courts.state.tx.us/ebriefs/12/12046401.pdf
"Restriction" is defined and commonly used to mean "[a] limitation (esp. in a deed) placed on the use or enjoyment of property." BLACK'S LAW DICTIONARY 1054 (7th ed. 2000).

b) Restrictions are the equivalent of conditions on action
Plummer 29 J., Court Justice, MAX ZLOZOWER, Respondent, v. SAM LINDENBAUM et al., Appellants Civ. No. 3724COURT OF APPEAL OF CALIFORNIA, THIRD APPELLATE DISTRICT100 Cal. App. 766; 281 P. 102; 1929 Cal. App. LEXIS 404September 26, 1929, Decided, lexis
The word "restriction," when used in connection with the grant of interest in real property, is construed as being the legal equivalent of "condition." Either term may be used to denote a limitation upon the full and unqualified enjoyment of the right or estate granted. The words "terms" and "conditions" are often used synonymously when relating to legal rights. "Conditions and restrictions" are that which limits or modifies the existence or character of something; a restriction or qualification. It is a restriction or limitation modifying or destroying the original act with which it is connected, or defeating, terminating or enlarging an estate granted; something which defeats or qualifies an estate; a modus or quality annexed by him that hath an estate, or interest or right to the same, whereby an estate may be either defeated, enlarged, or created upon an uncertain event; a quality annexed to land whereby an estate may be defeated; a qualification or restriction annexed to a deed or device, by virtue of which an estate is made to vest, to be enlarged or defeated upon the happening or not happening of a particular event, or the performance or nonperformance of a particular act.

Best Interpretation:
A) Captures the benefits of outright prohibition by including statutory restrictions that make production more difficult but that are limited to those that include the possibility of complete prohibition
U.S. Code ‘5
25 U.S.C. § 3504 : US Code - Section 3504: Leases, business agreements, and rights-of-way involving energy development or transmission, 2005, 
An Indian tribe may grant a right-of-way over tribal land for a¶ pipeline or an electric transmission or distribution line without¶ review or approval by the Secretary if -¶ (1) the right-of-way is executed in accordance with a tribal¶ energy resource agreement approved by the Secretary under¶ subsection (e);¶ (2) the term of the right-of-way does not exceed 30 years;¶ (3) the pipeline or electric transmission or distribution line¶ serves -¶ (A) an electric generation, transmission, or distribution¶ facility located on tribal land; or¶ (B) a facility located on tribal land that processes or¶ refines energy resources developed on tribal land; and¶ (4) the Indian tribe has entered into a tribal energy resource¶ agreement with the Secretary, as described in subsection (e),¶ relating to the development of energy resources on tribal land¶ (including the periodic review and evaluation of the activities¶ of the Indian tribe under an agreement described in subparagraphs¶ (D) and (E) of subsection (e)(2)).¶ (c) Renewals¶ A lease or business agreement entered into, or a right-of-way¶ granted, by an Indian tribe under this section may be renewed at¶ the discretion of the Indian tribe in accordance with this section.¶ (d) Validity¶ No lease, business agreement, or right-of-way relating to the¶ development of tribal energy resources under this section shall be¶ valid unless the lease, business agreement, or right-of-way is¶ authorized by a tribal energy resource agreement approved by the¶ Secretary under subsection (e)(2).¶ (e) Tribal energy resource agreements¶ (1) On the date on which regulations are promulgated under¶ paragraph (8), an Indian tribe may submit to the Secretary for¶ approval a tribal energy resource agreement governing leases,¶ business agreements, and rights-of-way under this section.¶ (2)(A) Not later than 270 days after the date on which the¶ Secretary receives a tribal energy resource agreement from an¶ Indian tribe under paragraph (1), or not later than 60 days after¶ the Secretary receives a revised tribal energy resource agreement¶ from an Indian tribe under paragraph (4)(C) (or a later date, as¶ agreed to by the Secretary and the Indian tribe), the Secretary¶ shall approve or disapprove the tribal energy resource agreement.¶ (B) The Secretary shall approve a tribal energy resource¶ agreement submitted under paragraph (1) if -¶ (i) the Secretary determines that the Indian tribe has¶ demonstrated that the Indian tribe has sufficient capacity to¶ regulate the development of energy resources of the Indian tribe;¶ (ii) the tribal energy resource agreement includes provisions¶ required under subparagraph (D); and¶ (iii) the tribal energy resource agreement includes provisions¶ that, with respect to a lease, business agreement, or right-of-¶ way under this section -¶ (I) ensure the acquisition of necessary information from the¶ applicant for the lease, business agreement, or right-of-way;¶ (II) address the term of the lease or business agreement or¶ the term of conveyance of the right-of-way;¶ (III) address amendments and renewals;¶ (IV) address the economic return to the Indian tribe under¶ leases, business agreements, and rights-of-way;¶ (V) address technical or other relevant requirements;¶ (VI) establish requirements for environmental review in¶ accordance with subparagraph (C);¶ (VII) ensure compliance with all applicable environmental¶ laws, including a requirement that each lease, business¶ agreement, and right-of-way state that the lessee, operator, or¶ right-of-way grantee shall comply with all such laws;¶ (VIII) identify final approval authority;¶ (IX) provide for public notification of final approvals;¶ (X) establish a process for consultation with any affected¶ States regarding off-reservation impacts, if any, identified¶ under subparagraph (C)(i);¶ (XI) describe the remedies for breach of the lease, business¶ agreement, or right-of-way;¶ (XII) require each lease, business agreement, and right-of-¶ way to include a statement that, if any of its provisions¶ violates an express term or requirement of the tribal energy¶ resource agreement pursuant to which the lease, business¶ agreement, or right-of-way was executed -¶ (aa) the provision shall be null and void; and¶ (bb) if the Secretary determines the provision to be¶ material, the Secretary may suspend or rescind the lease,¶ business agreement, or right-of-way or take other appropriate¶ action that the Secretary determines to be in the best¶ interest of the Indian tribe;¶
B) No limits distinction – no way to distinguish the number of outright ban affs and affs that restrict property AND include chance of total prohibition

C) We effectively lift a total ban – there’s no sovereign Native energy production now 


They kill topic meaning – there are no direct federal prohibitions on wind and solar; only we can give meaning to every topic word; resolutional language is the only non-arbitrary way to set predictable limits 


We Meet “financial Incentives”
Gielecki et.al. ‘1 – Economist @ U.S. Energy Information Administration
Incentives, Mandates, and Government Programs for Promoting Renewable Energy, February 2001, Mark Gielecki, Fred Mayes, and Lawrence Prete, http://lobby.la.psu.edu/_107th/128_PURPA/Agency_Activities/EIA/Incentive_Mandates_and_Government.htm
Over the years, incentives and mandates for renewable energy have been used to advance different energy policies, such as ensuring energy security or promoting environmentally benign energy sources. Renewable energy has beneficial attributes, such as low emissions and replenishable energy supply, that are not fully reflected in the market price. Accordingly, governments have used a variety of programs to promote renewable energy resources, technologies, and renewable-based transportation fuels. (1) This paper discusses: (1) financial incentives and regulatory mandates used by Federal and State governments and Federal research and development (R&D), (2), (3) and (2) their effectiveness in promoting renewables.¶ A financial incentive is defined in this report as providing one or more of the following benefits:¶ A transfer of economic resources by the Government to the buyer or seller of a good or service that has the effect of reducing the price paid, or, increasing the price received, respectively;¶ Reducing the cost of production of the good or service; or,¶ Creating or expanding a market for producers. ¶ The intended effect of a financial incentive is to increase the production or consumption of the good or service over what it otherwise would have been without the incentive. Examples of financial incentives are: tax credits, production payments, trust funds, and low-cost loans. Research and development is included as a support program because its effect is to decrease cost, thus enhancing the commercial viability of the good(s) provided. (4) 







Renewables inevitable 
Leone 11—Associate Editor, RenewableEnergyWorld.com (Steve, 10 Reasons Renewable Energy May Beat the Projections, http://www.renewableenergyworld.com/rea/news/article/2011/09/10-reasons-renewables-may-beat-the-projections)

We won’t have to wait until 2035 to find grid parity, considering it’s already here in some select areas. Pricing will truly be the transformative force that redefines the world’s energy mix. Once we’re at true grid parity, it will become a matter of retiring existing fossil fuel plants. Consider two companies that are making huge strides toward grid parity. First Solar announced it is developing a thin-film cell with a 15 percent efficiency in mass production. GE, meanwhile, is working to create a 10- to 15-MW turbine. Advancements like these will combine with the inevitable manufacturing gains that come with greater scale to make grid parity a reality perhaps sooner than later.

No Spillover - Tribal self-sufficiency does not alter the overall market – at best serves as a demonstration project
Sullivan ’10 – Attorney at Office of Solicitor; Department of Interior, University of Arizona James E. Rogers College of Law, JD/IPLP Certificate 2011
Bethany C. Sullivan, 52 Ariz. L. Rev. 823, Arizona Law Review, Fall 2010, CHANGING WINDS: RECONFIGURING THE LEGAL FRAMEWORK FOR RENEWABLE-ENERGY DEVELOPMENT IN INDIAN COUNTRY, Bethany C. Sullivan
In addition, with respect to governmental policy tools that emphasize market¶ mechanisms, such mechanisms may not be practical for tribes to adopt for reservation economies,¶ because reservation economies are typically very small subsets of state-wide or regional¶ economies. Thus, while a tribal government might enact a law to use market mechanisms to¶ influence energy-related purchases and investments within its reservation, the contribution of¶ such a tribal law to reductions in carbon emissions would probably be slight in comparison to the¶ scale of what we need to accomplish. Even if a typical tribe managed to become entirely reliant¶ on renewable energy within its reservation, the main value of such an accomplishment, as part of¶ the bigger picture, would be as a kind of demonstration project – to show what is possible.





2AC T Production
we meet
PNL 78, Report Commissioned by the DOE Pacific Northwestern Laboratories "An Analysis of Federal Incentives Used to Stimulate Energy Production" March 1978 www.osti.gov/bridge/servlets/purl/7059750-iKeQE4/7059750.pdf
Energy production is defined as the transformation of natural resources into commonly used forms of energy such as heat, light, and electricity.   By this definition, the shining of the sun or the running of a river are not examples of energy production, but the installation of solar panels or the construction of a hydroelectric dam are.   Energy consumption is defined as the use of one of these common, "manufactured" forms of energy.   Under this definition sunbathing is not energy consumption, but heating water by means of a solar panel is.   In both definitions, the crucial ingredient is the application of technology and resources to change a natural resource into a useful energy form.
Energy production is exclusively the extraction of energy from its source – excludes conversion and electricity generation
Sagar 6 Ambuj D. Sagar is a Senior Research Associate in the Science, Technology, and. Public Policy Program at the John F. Kennedy School of Government @ Harvard, Hongyan H. Oliver, and Ananth P. Chikkatur,  "Climate Change, Energy, and Developing Countries" Vermont Journal of Environmental LawVolume 7 2005-2006 www.vjel.org/journal/VJEL10041.html
The energy sector encompasses activities relating to the production, conversion, and use of energy. Energy production includes the extraction of primary energy forms such as coal, oil, and natural gas, or growing biomass for energy uses. Energy conversion pertains to the transformation of energy into more useful forms: this includes the refining of petroleum to yield products such as gasoline and diesel; the combustion of coal in power plants to yield electricity; the production of alcohol from biomass, etc. Energy end-use encompasses the final use of energy forms in industrial, residential, commercial, transportation and other end-uses.

RTP
· Exclude all restrictions aff—aff predictability/ground
· Functional Limits check
Reasonability
2AC: Uniqueness – Federal Assistance
Tribes jacked now—paternalism means FG corruption makes projects inevitably fail—corporations, funneling money
Funding is there---regs are the key barrier 
Dreveskracht 11—Associate at Galanda Broadman PLLC, of Seattle, an American Indian majority-owned law firm. His practice focuses on representing businesses and tribal governments in public affairs, energy, gaming, taxation, and general economic development. (Ryan, The Time Is Now For Tribal Clean Energy, galandabroadman.wordpress.com/2011/08/28/the-time-is-now-for-tribal-clean-energy/)

Indian country should be taking the Fed’s renewable energy policies to the bank.¶ In January of 2011, U.S. Energy Secretary Steven Chu announced unyielding support for tribes in their efforts to use alternative energies to “improv[e] the environment and support[] longterm clean energy jobs.” Part of Secretary Chu’s plan included making millions of dollars available for renewable energy projects on tribal lands. Other federal economic has incentives abound, including: renewable energy tax credits, federal grants, clean energy renewable bonds, production tax credits, residential energy efficiency tax credits, green schools programs, and energy efficient appliance rebate programs – just to name a few.¶ ¶ These incentives are not limited to the Fed either. States are passing renewable energy portfolio standards – laws that require utility companies to purchase a mandated amount of their energy from renewable sources – with fervor. States do not have the capacity to meet these targets on their own.¶ ¶ The general economic climate also remains favorable. In FY2010, clean energy investments grew by 30 percent, to $243 billion. An estimated $1 trillion in revenue is possible were Indian country to fully develop its energy resources.¶ ¶ Yet, as of February 2011, only one commercial scale renewable energy project is operating in Indian country. What gives?¶ ¶ As often is the case in Indian country, unfavorable and burdensome federal regulations that do not take account of the Indian perspective are the culprit. Put simply, the only policies that work are those developed by Indians, for Indians, with the least amount of federal intervention as possible. Earlier this week, the New York Times offered a similar conclusion:¶ ¶ The Rosebud Sioux are proud of the Owl Feather War Bonnet Wind Farm, a 30-megawatt project that sits on the rolling hills that the tribe has called home for centuries.¶ ¶ The South Dakota farm represents the tribe’s opportunity to escape a high unemployment rate by tapping into the country’s renewable energy needs. But a slew of obstacles has stalled the shovel-ready project, beginning with the 18 months it took the Bureau of Indian Affairs to approve the leasing agreement back in 2008. . . .¶ Today, the Obama administration is hoping to eliminate such bureaucratic impediments through better consultations with tribes on domestic policies. . . .¶ ¶ The results of such discussions – particularly when it comes to energy policy – are unclear. The Owl Feather War Bonnet farm still sits unused, despite the presence of an Air Force base nearby that the tribe had hoped would buy its energy.¶ ¶ The federal goals of a “clean energy economy” cannot be met without cooperation from Indian country. However, without meaningful consultation, minimized federal red-tape, and a genuine government-to-government relationship, the Feds’ renewable energy policies will never come to fruition. Having identified what hinders alternative energy development, it is now time for Congress to write necessary legislation to allow tribes to pursue true energy self-determination.


SQ Grants, Technical Assistance, and TERAs fail to trigger native renewables
Sullivan ’10 – Attorney at Office of Solicitor; Department of Interior, University of Arizona James E. Rogers College of Law, JD/IPLP Certificate 2011
Bethany C. Sullivan, 52 Ariz. L. Rev. 823, Arizona Law Review, Fall 2010, CHANGING WINDS: RECONFIGURING THE LEGAL FRAMEWORK FOR RENEWABLE-ENERGY DEVELOPMENT IN INDIAN COUNTRY, Bethany C. Sullivan
Congress has recognized the need for development by enacting the Indian Tribal Energy Development and Self-Determination¶ Act in 2005. 26 The Act explicitly confirms the federal government's role in assisting tribes with the development of their energy¶ resources to further the twin goals of self-determination and tribal economic growth. 27 To meet these objectives, the Act (1)¶ *829 creates the Office of Indian Energy Policy and Programs in the Department of Energy (DOE); 28 and (2) establishes¶ an Indian energy resource development program in the Department of the Interior (DOI). 29 Additionally, although the Act is¶ geared towards all types of tribal energy development, the vast majority of projects have been related to renewable energy. 30¶ Under the Act, the DOE is mandated to provide both financial and technical assistance to tribes attempting to develop their¶ energy resources. 31 Financial assistance takes the form of grants, loans, and loan guarantees used for a variety of activities,¶ including planning and development of energy generation and transmission. 32 Qualifying projects may also receive technical¶ assistance in the form of technical support staff from the DOE, renewable-energy technology information, and training. 33¶ The DOI program similarly provides financial assistance for activities such as integration projects, environmental programs,¶ and employee training. 34 Additionally, the DOI must provide available scientific and technical information and expertise at a¶ tribe's request. 35 Perhaps even more importantly, the Act establishes a procedure within the DOI for tribes to apply for primary¶ responsibility in negotiating and executing energy contracts with non-tribal businesses. 36 This is significant because it means¶ that tribal-private business relationships can form without the bureaucratic headache of receiving Secretarial approval. 37 The¶ end-product of this DOI process is the formation of Tribal Energy Resource Agreements (TERAs). 38¶ TERAs are an important step towards tribal primacy in the control and management of energy resources on the reservation.¶ After forming a TERA with the DOI, a tribe is free to enter into agreements through its own negotiations with outside businesses¶ of its choosing. Furthermore, the reduction of federal *830 supervision and the subsequent freedom from mandatory National¶ Environmental Policy Act (NEPA) procedures 39 decreases the time and cost historically associated with entering into energy¶ agreements with tribes. 40 In theory, this should act as an incentive for outside businesses to contract with tribes for energy¶ partnerships. 41¶ The Act has had measured success in attaining its dual goals of tribal energy development and tribal self-determination. The¶ DOE, under the mandates of both the 2005 Act and its 1992 predecessor, distributed a total of $16.5 million dollars in grant¶ money to fund ninety-three tribal energy projects from 2002 to 2008. 42 Of these projects, the vast majority pertain to renewable energy¶ development. 43 Yet the grant money, typically ranging from $100,000 to $300,000, often funds feasibility studies¶ rather than the actual construction and development of these renewable resources. 44 Of thirty-one DOE-funded wind projects,¶ only three of the grants went towards actual construction of wind turbines; the remaining grants funded feasibility studies,¶ preconstruction activities, and demonstration projects. 45¶ The DOI's Office of Indian Energy and Economic Development (IEED) boasts current involvement with more than fifty tribal¶ projects relating to renewable-energy generation. 46 However, its role in these projects appears largely grounded in providing¶ information and technical expertise. 47 Additionally, while the IEED does provide loan guarantees specifically for energy¶ projects, 48 the total appropriations for the DOI's entire Indian loan-guarantee program in 2008 were *831 only slightly over¶ $6 million. 49 This is a modest amount considering that these appropriations must fund all types of projects in Indian Country, leaving only a small portion available for renewable-energy development. Such funding levels are inadequate when examined¶ against the backdrop of the actual costs of renewable-energy development. In 2007, most commercial-scale wind turbines¶ (averaging a capacity of two megawatts) cost roughly $3.5 million dollars each to install. 50 Solar installation costs vary; one¶ company installing a 1.1 megawatt solar field array estimates initial costs of approximately $5 million, 51 while a much larger¶ proposed project of 17.1 megawatts has forecasted installation costs of $60 million. 52 Commercial-scale bioass projects are¶ also hugely expensive, with installation costs adding up to tens of millions of dollars. 53 While there is much cost variability¶ among and within renewable-energy technologies, it is clear that the amount of investment capital needed far exceeds the federal¶ grant money available.¶ Unfortunately, the IEED's TERA program has produced unsatisfactory results. Not a single tribe, as of present, has successfully¶ attained a TERA. 54 This may partially be a consequence of the multi-step TERA application requirements, including:¶ submission of documentation demonstrating a tribe's financial and personnel capacity to administer energy agreements¶ and programs, establishment of a tribal environmental review process, and consultative meetings with the Director of the¶ Indian Energy and Economic Development Office. 55 Perhaps more problematic are conflicting sentiments within tribes¶ over distancing tribal energy development from federal government protection, an issue strongly debated among Indian law¶ practitioners and scholars. 56 So, although tribes could arguably benefit *832 from the decreased federal oversight that TERAs¶ would provide, it appears that this mechanism, on its own, is insufficient to truly stimulate renewable development.¶ In summary, the Act has provided for federal programs that encourage the development of tribal renewable resources, yet its¶ policy goals of tribal economic and energy development and tribal self-determination have not yet been met. In part, this may be¶ a function of inadequate appropriations for the Act's provisions. 57 An alternative explanation, however, is that the Act fails to¶ address substantial obstacles to tribal renewable-energy development. The most significant obstacles can be generally divided¶ into two categories: (1) tribal inability to take advantage of federal tax incentives in the renewable-energy industry and (2)¶ unfavorable case law concerning tribal civil jurisdiction.


Approval requires a slew of federal regulations that kill renewables
Dreveskracht 11—Associate at Galanda Broadman PLLC, of Seattle, an American Indian majority-owned law firm. His practice focuses on representing businesses and tribal governments in public affairs, energy, gaming, taxation, and general economic development (Ryan, The Road to Alternative Energy in Indian Country: Is It a Dead End?, http://www.wsba.org/Legal-Community/Sections/Indian-Law-Section/~/media/Files/Legal%20Community/Sections/Indian%20Law/Indian%20Newsletters/Summer%202011%20Vol%2019%20No%202.ashx)

Yet, as of February 2011, only one commercial scale renewable energy project is operating in Indian country. 9 What gives?¶ On April 1, 2011, the U.S. House of Representatives, Committee on Natural Resources, set out to find the answer. 10 In his opening statement, Committee Chairman Don Young set the tone for testimony to follow: “[B]ecause of outdated or duplicative federal regulations and laws, tribes often feel that the federal government is treating them unfairly…. These rules and policies often slow energy development and discourage businesses to invest on tribal lands.” 11 Tribal officials identified the following impediments:¶ • Erroneous Bureau of Indian Affairs (BIA) records, which cause significant delay in the preparation of environmental documents and overall land records necessary for the approval of business transactions. 12¶ • A lack of BIA staffing necessary to review and approve the required instrumentalities within a timely fashion. 13¶ • The inability to enter into long-term fixed price contracts necessary to underpin the commercial framework needed for long-term projects. 14¶ • A lack of standardization and coordination between Department of the Interior (DOI) offices. 15¶ • A lack of DOI communication with state and local governments – with tribes bearing the brunt of the cost via legal attacks on their sovereignty. 16¶ • General apprehension to issue National Environmental Protection Act (NEPA) compliance decisions at the Environmental Protection Agency, likely due to fear of litigation. 17¶ • BIA delays in approving Rights-of-Way. 18¶ • The practical inability to tax non-Indian energy developments on leased lands due to state and local governments in many instances already taxing the project. 19¶ • Tribes’, as owners, inability to take advantage of the production/investment tax credits and accelerated depreciation incentives available to non-Indian project investors. 20¶ Stripped down, many the hindrances referred to in Hearing testimony are a direct result of the federal approval process. Pursuant to 25 U.S.C. § 415, transactions involving the transfer of an interest in Indian trust land must be approved by the BIA. 21 But even where the tribe structures the project without leasing its land, 25 U.S.C. § 81 requires that the BIA approve contracts that could “encumber” Indian lands for a period of seven or more years. 22 Secretarial approval is also necessary for rights of-way on Indian lands. 23 In these instances the BIA approval process constitutes a “federal action,” which triggers a slew of federal laws that the BIA must comply with. 24 This includes NEPA, the National Historic Preservation Act, and the Endangered Species Act, among others. Compliance with NEPA alone can take over 12 years to complete and can generate millions of dollars in additional cost 25 – not to mention the inevitable litigation that will ensue. 26 Although there has been some headway in removal of the outdated tribal energy regime, according to recent congressional testimony there is much work to be done.¶ The Road to Nowhere¶ Congress began to address the development of renewables in Indian country in the early nineties. Such legislation included the EPAct of 1992, 27 which authorized the Department of Energy (DOE) to provide grants and loans to tribes wishing to develop solar and wind energy; the Indian Energy Resource Development Program, 28 which awarded development grants, federally-backed loans, and purchasing preferences to Indian tribes pursuing energy development projects 29 ; culminating in the Indian Energy Act of 2005 (IEA), 30 the most comprehensive Indian-specific energy legislation to date.¶ Until 2005, much of the federal push for energy development had focused on creating incentives for investment rather than a restructuring of the antiquated legal structures involved. 31 Much of the IEA, however, was devoted to the creation of a new framework for the management and oversight of energy development in Indian country – the Tribal Energy Resource Agreement (TERA). 32 This section of the IEA allowed a tribe to enter into a master agreement (the TERA) with the Secretary of the Interior, granting the tribe the ability to enter into leases and other business agreements and to grant rights of way across tribal lands without Secretarial approval. 33¶ To date, however, no tribe has entered into a TERA. For many tribes, the cost simply outweighs the benefits 34 – TERAs allow tribes the leeway to skip secretarial approval for specific projects, “but only on terms dictated by the federal government rather than on the tribes’ own terms.” 35 First, in applying for the TERA, the tribe must consult with the director of the DOI before submitting the application. 36 The director must hold a public comment period on the proposed TERA application and may conduct a NEPA review of the activities proposed. 37 Thereafter, the DOI has 270 days to approve the TERA. 38 Second, the TERA requires that tribes create a NEPA-like environmental review process. 39 This “tribal NEPA” must have a procedure for public comment and for “consultation with affected States regarding off-reservation impacts” of the project. 40 Third, the TERA must include a clause guaranteeing that the tribe and its partner will comply “with all applicable environmental laws.” 41 In so doing, tribes must allow the Secretary to review the tribe’s performance under the TERA – annually for the first three years and biannually thereafter. 42 If in the course of such a review the Secretary finds “imminent jeopardy to a physical trust asset,” the Secretary is allowed to take any action necessary to protect the asset, including assuming responsibility over the project. 43 Fourth, the TERA must address public availability of information and record keeping by designating “a person … authorized by the tribe to maintain and disseminate to requesting members of the public current copies of tribal laws, regulations or procedures that establish or describe tribal remedies that petitioning parties must exhaust before instituting appeals ….” 44 Finally, agreements for developing alternative energies are subject to a 30-year limit, renewable only once for another 30-year term. 45¶ Roadblocks¶ Commentators have noted that the TERA imposes more stringent environmental standards upon tribes than non-Indian developers elsewhere. 46 But even where a tribe is compelled to go through the burdensome TERA process – which may still be a good idea 47 – many tribes simply do not have the resources necessary to fulfill the TERA requirements. The regulations impose an extremely heavy burden on tribal governments to demonstrate that they have the requisite expertise, experience, laws, and administrative structures in place to assume the responsibility of a TERA. “Few tribes at present have the in-house geologists, engineers, hydrologists, and other experts, or the financial wherewithal to hire or train them,” in order to provide the tribe with the capacity necessary to obtain secretarial approval under the TERA regulations. 48¶ The irony is that those tribes with TERA capacity are likely in a position to skip the approval process altogether by implementing alternative energy projects on their own, which do not require secretarial approval. 49 Where no lease, contract, or right-of-way is involved, the approval process – and the insurmountable burdens of federal law that come along with it – is not necessary. 50 The majority of tribes, however – tribes that are most in need of economic development and would most benefit from the implementation of an alternative energy project – have to seek an outside partner, which puts them “at a terrific disadvantage for developing their own resources.” 51¶ The Road Ahead¶ The doctrine of self-determination acknowledges that tribal control over development is the best way to strengthen tribal governance and improve economic selfsufficiency. 52 According to much of the testimony offered at the recent Hearing before the Subcommittee on Indian and Alaska Native Affairs, self-determination must also include freedom from the yoke of federal energy oversight and regulation.¶ On May, 4-5, 2011, the U.S. Department of Energy (DOE) held its first Tribal Summit. 53 The goal of the Summit, much like that of the most recent Hearing, is to identify and “break down bureaucratic barriers that have prevented tribal nations from developing clean energy with the ultimate goal of prosperity and energy security for both Indian country and the nation as a whole.” 54 For many, the Summit reflects the nation’s “continued commitment to partnering with Native Americans to support the development of clean energy projects on tribal lands ….” 55 But will it be enough?¶ Having identified “unnecessary laws and regulations” hindering alternative energy development in Indian country, it is now time for Congress to write necessary legislation to allow tribes to pursue energy self-determination. 56 If the words of Doc Hastings, Chairman of the House Committee on Natural Resources, hold any bearing, the current regulation of energy resources in Indian country may soon be upset: “Tribes know best how to meet their own land management objectives.” 57 This axiom should not be lost. Indeed, in order to effectively realize the twin goals of promoting tribal self-determination and encouraging the efficient development of tribal energy resources, 58 it will be necessary to emphasize the former to bring about the latter.

Congress won’t come through with funding for technical assistance
Fosland ’12 - Clerk to Chief Judge David W. Gratton, Idaho Court of Appeals
Benjamin J. Fosland, 48 IDAHO L. REV. 447 (2012), http://www.uidaho.edu/~/media/Files/orgs/Law/law-review/2012-symposium/Fosland.ashx
The extent of the Secretary’s assistance remains to be seen.68 Some have posited that secretarial assistance may not be enough to really affect some tribes’ capacity to enter into a resource agreement.69 This skepticism is not unjustified, especially when one considers past performance by the federal government in regard to Indian tribes. Congress’s track record of funding tribal programs is certainly cause for concern.70 One commentator has stated: “[B]ased on past practices, Congress will never commit the resources needed to provide comprehensive, timely, and high-quality expertise to tribes as they evaluate and under-take mineral development.”71 It seems as though this prediction is being borne out to some extent. At least one program created as part of ITEDSA, the Indian Energy Loan Guarantee Program, has never been fully funded,72 even though simply funding the program fully “would go a long way toward creating the necessary incentives to adequately pro-mote alternative energy development in Indian country.”73¶ 





2AC: Uniquenss – AT: Meisen

Meisen concludes Aff – the Navaho delay actual ownership, and only covers 200 households
Meisen Et.al. ’12 -, Pres. of Global Energy Network Institute 
Peter Meisen, Global Energy Network Institute (GENI), Renewable Energy on Tribal Lands, http://www.geni.org/globalenergy/research/renewable-energy-on-tribal-lands/Renewable-Energy-on-Tribal-Lands.pdf
The use of solar panels attached to banks of batteries to supply energy to homes¶ far from the grid was pioneered by the Hopi Nation in which several villages did not have¶ access to the local energy grid.31 The Hopi Tribe formed the Hopi Solar Enterprise which¶ sold small scale solar systems to Native Americans and trained them to maintain their¶ generation systems.32¶ The Navajo Tribal Utility Authority (NTUA) uses this system of solar panels¶ combined with batteries in their attempt to bring electricity to the estimated 10,000 to¶ 30,000 Navajo tribal members who live without electricity.33 Many of the residents living¶ on the Navajo reservation cannot pay for these systems in one lump sum. The Navajo¶ Tribal Utility Authority has a payment method whereby they require regular affordable¶ payments of $75 to $95 per month over a 15 year period. During this time the NTUA¶ performs the necessary maintenance on the systems and trains the customers to maintain¶ their systems. At the end of the 15 years, the utility transfers both the ownership and the¶ responsibility for maintenance to the customer. This system has proven to be effective,¶ and the NTUA is now in the process of installing over 200 such systems. 34
FOOTNOTE 34 BEGINS…
http://www.ntua.com/
FOOTNOTE 34 ENDS…
CITED CARD BEGINS…
Navajo Tribal Utility Authority Website, No Date, http://www.ntua.com/
NTUA purchases electrical power from off the Navajo Nation and transmits that power to homes throughout northern Arizona, northwestern New Mexico, and southeastern Utah. Even as NTUA works hard to meet the basic utility needs of the Navajo Nation an estimated 16,000 families are without access to electricity, and many more homes and families are without access to basic infrastructure, such as telephones, water, wastewater, and natural gas services.
2AC: Uniqueness – AT: Navaho Position
They have resources—other tribes don’t
Kaushik proves Navaho projects are centralized 
Kaushik ’12 - Senior Associate with Manatt, Phelps & Phillips, LLP 
Tribal Lands: An Emerging Market for Renewable Energy Development, Tara S. Kaushik: Manatt, Phelps & Phillips, April 25, 2012, http://www.renewableenergyworld.com/rea/news/article/2012/04/tribal-lands-an-emerging-market-for-renewable-energy-development
Notwithstanding the hurdles, tribes such as the Navajo Nation are actively pursuing the ownership and development of renewable energy projects on its lands. The Big Boquillas Ranch project is a proposed wind generation facility that will be constructed on Navajo lands in an area known as Aubrey Cliffs, near Seligman, Arizona. The project will have an estimated capacity of 85 MW for the first phase of development, and 200 MW for the second phase of development. The first phase is scheduled for completion by December 2013. It will be the Navajo Nation’s first tribally owned utility-scale project. 
Another project is a wind generation facility, located on Gray Mountain on the Navajo Nation’s land in Arizona. It has been found to be a prime location for wind generation, and will be owned by the Nation jointly with other partners. It will have an estimated capacity of 250 to 500 megawatts of wind power. Efforts are also underway for the Navajo Nation to develop commercial solar projects on their lands. ¶ These are projects under development that will be located within close proximity to existing transmission corridors and the Navajo Transmission Project, a large proposed transmission line that is well under development. The Navajo Transmission Project will consist of a 500 kV transmission line that will stretch 470 miles from New Mexico to Nevada. The largest segment of the project will have the capacity to deliver renewable energy from projects developed on tribal lands.¶ These projects are significant examples of tribal efforts to diversify resources of power supply on a commercial scale and provide local benefits to their communities. The development of projects on Navajo lands will create jobs for the local community, and a revenue source from the sale of renewable power. As these projects will increase competition for renewable energy sources, consumers will also benefit from the opportunities to purchase clean energy at competitive prices. 

Sandia-Navaho projects fail – lack access to tax credits
Rave ’10 – Journalism Fellow @ Harvard and Native Reporter
Renewable Energy In Indian Country: Opportunities and Challenges Abound, Jodi Rave, Native Peoples , March/April, 2010, http://www.lakotasolarenterprises.com/In%20The%20News/images/Native%20Peoples%201.pdf
However, these projects face hurdles, including lack of financial support, power-purchase agreements and transmission lines to deliver the power to mass markets, and an absence of tribal tax credits and clear regulatory policies. "These are really key areas and challenges," notes Donald "Del" Laverdure (Crow), deputy assistant secretary for Indian affairs in the U.S. Department of the Interior (DOI). Those areas need to be addressed if energy development is to be a key part of tribal economic development, he says, especially as many tribes aim to capitalize on naturally replenishing energy resources, such as geothermal, wind, solar and biomass material.¶ Inadequate energy sources have kept many rural tribal communities, including 18,000 homes on the Navajo Reservation, off the U.S. energy grid, says Begay-Campbell. Sandia Labs and the National Renewable Energy Laboratory, based in Golden, Colorado, spearhead the U.S. Department of Enetgy's Tribal Energy Program (TEP). As of 2007, TEP had funded 91 projects on tribal lands, kicking in $14.1 million.

Navaho are only a fraction of the Native population
N.T. ’12 – Yurth – Staff Writer Navaho Times
Navaho Times, Census: Native count jumps by 27 percent, Cindy Yurth, WINDOW ROCK, Jan. 26, 2012
There were 5.2 million American Indians in the county in 2010, compared to 4.1 million in 2000.¶ Navajos may be interested to hear that, for the first time, their full-blooded population surpassed that of Cherokees - 286,000 versus 284,000. (When mixed-race people are counted, however, the Cherokees are still far and away the largest tribe, with 819,000 souls versus 332,000 Navajos.) 
2AC Land Ownership !
Bradford—HR impact—allowed to fail on their own

Jacques—paternalism !—R/C of enviro destruction
AT Corporations Not K
Outside investment key to successful projects 
Dreveskracht 11—Associate at Galanda Broadman PLLC, of Seattle, an American Indian majority-owned law firm. His practice focuses on representing businesses and tribal governments in public affairs, energy, gaming, taxation, and general economic development. (Ryan, Native Nation Economic Development via the Implementation of Solar Projects:  How to Make It Work, http://scholarlycommons.law.wlu.edu/cgi/viewcontent.cgi?article=1483&context=wlulr)

Tribes should not become dependent on federal funds for daily operations of the project. Funding dependency holds decision-making and accountability hostage to the source of funds, making it difficult for tribal governments to pursue long-term, strategic goals for the project. 281 This will lead to project failure. Instead, as noted above, tribes should use startup funds from other enterprises, such as gaming, that are already in place. 282 Further, independent funding allows Native nations to take full advantage of their legal status—exempt from federal and state income taxes, exempt from most state and federal economic regulation, and able to levy their own taxes on the projects. 283 Granted, because of the frustrating status of the tribal-corporate model 284 and the situation of real property in Indian country, 285 startup income is extremely hard to come by. 286 Nonetheless, tribes should make efforts to wean themselves off federal funding as soon as possible, and look to alternative means of startup capital. 28

[bookmark: _GoBack] 2AC Exploitation (W/O CP)

No link --- the plan’s VOLUTNARY --- if tribes don’t have the resources to combat corps, stick with DOE funding



Tribes won’t get screwed by companies 
Royster 12—Professor of Law and Co-Director, Native American Law Center, University of Tulsa College of Law (Judith, Tribal Energy Development: Renewables and the Problem of the Current Statutory Structures, 31 Stan. Envtl. L.J. 91)

But nearly twenty years have passed since the regulations were [*136] promulgated in 1994. Indian tribes have thirty years of experience with IMDA minerals agreements, and many of the energy tribes have become sophisticated negotiators of development deals. Certainly tribes are the best determiners of cultural and social impacts, and often of the economic impacts as well. In light of those factors, the standards for approval of IMDA agreements are due for amendment.¶ Amending the statute itself to revisit the appropriate factors may be the best choice, but a simpler and perhaps quicker fix is also available. The Department could amend the regulations to reflect modern realities. Similar to the best interests determination in the regulations for agricultural and other surface leases, the IMDA regulations could provide that in reviewing an IMDA minerals agreement, the Secretary will defer to the tribe's determination that the agreement is in its best interest, to the maximum extent possible. n204 Although the conditional "maximum extent possible" language preserves the Secretary's ultimate authority under the statute, the regulation would ensure that the Secretary will undertake the minerals agreement review process with due respect for the tribe's decision. Even if a deferential review is current practice, embedding it in the regulations strengthens the tribe's role in the decision making process.

Exploitation is the SQ --- the government locks tribes into bad deals --- Gough

 Political subordination makes exploitation inevitable---only title transfer solves---that’s Bradford 

AT: Tribal councils bad
Our advocacy solves --- Powell says endorsing renewables creates NEW forms of political engagement which means that our sustainability frame SOLVES their impacts 
Past tribal council decisions were a result of the FG restricting alternative paths of development---we solve 
Rosser 12—Associate Professor, American University Washington College of Law; Research Affiliate, National Poverty Center, University of Michigan; M.Phil. in Land Economics, Cambridge; J.D. magna cum laude, Harvard Law School (Ezra, Ahistorical Indians and Reservation Resources, elawreview.org/2012/02/ahistorical-indians-and-reservation-resources/)

The outcome of these episodes would have been quite different if the tribe had had meaningful control. Looking just at the Peaks controversy might lead one to focus on the off-reservation status of the sacred site. But, as livestock reduction shows, the on-reservation line is not always sufficient to ensure tribal control over natural resources, whether involving artificial snow, grazing rights, or mineral leases. Another historical moment is illustrative: At one point early in the development of oil leasing on the reservation, the council wanted to go into partnership with an oil company rather than simply sell their oil.[314] The tribe was to put up the land and share in the expenses and profits: “It was a gamble the Tribe was willing to take in the hope of generating more income with which to meet the demands of the Navajo people for a better life in their homeland.”[315] The Secretary of the Interior, however, thought it was too big a risk, and as trustee for the tribe he rejected the proposal.[316] Maybe it was too big a risk and maybe the reservation was suffering from overgrazing, but by dictating such matters, the federal government was also defining the terms of economic possibility for the tribe.¶ Returning now to coal leasing and the question of tribal acceptance, one might conclude that Navajo coal leases were not coerced. Morton writes, “[G]iven the state of the reservation economies and intra- and intertribal factionalism, the tribal councils had good reasons (from their points of view) to approve standard leases.”[317] Once the “state of the reservation economies” is seen not as a given, but as a result of governmental policy (such as livestock reduction), the rejection of coercion stands on less solid ground. Without “viable economic alternatives,” tribes will be more receptive to environmentally destructive activities,[318] and therefore, U.S. government policies that in the past prevented or presently prevent the development of alternatives should not be separated from the question of coercion or whether the contracts are adhesionary. It is impossible to identify the exact moment when the Navajo Nation escaped from being told what it had to do and from having little choice in what contracts it accepted. As the San Francisco Peaks dispute makes clear, the United States–Navajo Nation power differential has not disappeared. Despite this, it is my position that the Navajo Nation is now entering a period where decisions regarding natural resource exploitation should be treated as “belonging” to the tribe.

No link---individual parcels of land


PTC Link Turn
The aff is key to tax credit eligibility 
Green ‘3 - Associate Professor of Law @ Pace University
Assoc. Prof. of Law, Akron Law Review, 2003, 36 Akron L. Rev. 245, J.D. Georgetown University Law Center, B.S. Towson State College.
n259. Cass County, 524 U.S. at 103 (holding that once lands held by Indians are freed by Congress of the burden of inalienability, it loses federal protection, such as from state taxation); Lummi Indian Tribe, 5 F.3d 1355 (9th Cir. 1993); relying on County of Yakima v. Yakima Indian Nation, 502 U.S. 251. There, the Lummi Indian Tribe argued that certain fee-patented reservation land was exempt from state taxation because it was allotted to the Tribe under a treaty rather than under the General Allotment Act which permits such taxation. Lummi Indian Tribe, 5 F.3d at 1357. The Ninth Circuit rejected that argument. Id. The Ninth Circuit held that County of Yakima was not dispositive, finding that the Supreme Court expressly declined to decide whether parcels patented under an act other than the General Allotment Act were also taxable. Id. The Ninth Circuit concluded that because the Court focused on the Yakima's ability to alienate their land, rather than on how it was allotted, if the land is alienable, it is taxable. Id. The Ninth Circuit acknowledged the well-settled principle that a state may not tax reservation lands or reservation Indians unless Congress has ""made its intention to [authorize state taxation] unmistakably clear.'" Id. The court therefore concluded that the land's alienability determined its taxability. Id. at 1358. In the Ninth Circuit's view, the Supreme Court held that no matter how land becomes patented, it is taxable once restraints against alienation expire. Id. at 1359.¶ See also 25 U.S.C. 357 (stating that except where specifically provided for by Congress, aboriginal title is not subject to a state's eminent domain power). 

That’s key to project ownership which turns exploitation 
Sullivan ’10 – Attorney at Office of Solicitor; Department of Interior, University of Arizona James E. Rogers College of Law, JD/IPLP Certificate 2011
Bethany C. Sullivan, 52 Ariz. L. Rev. 823, Arizona Law Review, Fall 2010, CHANGING WINDS: RECONFIGURING THE LEGAL FRAMEWORK FOR RENEWABLE-ENERGY DEVELOPMENT IN INDIAN COUNTRY, Bethany C. Sullivan
The utilization of federal tax credits is a key factor in the profitability of renewable-energy projects. 153 Tribes' inability to use¶ these credits or transfer them to a taxable business partner has significantly disadvantaged tribes relative to their competitors. 154¶ This problem could easily be overcome by altering the status of renewable-energy tax credits, making these credits transferable¶ from non-taxable entities to taxable entities. 155 One author to examine this idea suggests adding the following language to¶ the Internal Revenue Code, section 45(d):¶ § 45 . . . Special rules¶ In the case of a qualified facility described in subparagraph [d] -¶ (i) In the case of a facility built in Indian Country and jointly owned by a non-taxable unit or subunit of an Indian tribe, and a¶ taxable partner, the tribe shall be able to trade the tax credits it gains from the project to its non-taxable partner in exchange for¶ any consideration so that that taxable partner may use those tax credits as if the taxable partner had earned them itself. 156¶ Following this approach, a tribe could assign the amount of tax credits it would have received but for its tribal status to ¶ any private business partner with tax liabilities. In exchange, the private partner would provide the tribe with some form of¶ consideration, such as an ownership interest in the project or investment capital. 157 This approach benefits all the parties¶ involved. It provides tribes with an asset they can offer to draw in business partners and which they can use as negotiation¶ leverage in forming partnership agreements. 158 Additionally, it reduces the uneven playing field between tribal and non-tribal¶ players in the renewable-energy sector. 159 Private businesses would enjoy the greater economic opportunity to partner with¶ tribes who have profitable renewable resources available. 160 Lastly, the federal government could kill two birds with one¶ stone: it would further its policy of improving renewable-energy sources in the United States while simultaneously furthering¶ its policy of tribal self-determination and economic *846 development. 161 And all of this could be accomplished without¶ increasing federal spending. 162¶ This approach appears to be gaining traction. Many parties already advocate for the transferability of these tax credits, including¶ the Western Governors' Association and the Intertribal Council on Utility Policy. 163 In the past few years, congressional leaders¶ have introduced legislation that would allow tribes to transfer their share of production tax credits to their taxable business¶ partners; unfortunately, these bills did not materialize into law. 164 Some states have also taken the reins by enacting their own¶ transferable renewable-energy tax credits. 165


Lack of taxable status drives tribes into bad deals – tax credit transferability solves renewables
Sullivan ’10 – Attorney at Office of Solicitor; Department of Interior, University of Arizona James E. Rogers College of Law, JD/IPLP Certificate 2011
Bethany C. Sullivan, 52 Ariz. L. Rev. 823, Arizona Law Review, Fall 2010, CHANGING WINDS: RECONFIGURING THE LEGAL FRAMEWORK FOR RENEWABLE-ENERGY DEVELOPMENT IN INDIAN COUNTRY, Bethany C. Sullivan
While some tribes are fortunate enough to have investment capital readily available, most tribes are not capable of financing¶ large-scale renewable-energy projects on their own. 58 Furthermore, most tribes do not have the requisite expertise and¶ experience in the field of renewable energy to complete these projects independently. 59 For these reasons, it is imperative for¶ tribes to have the ability to form mutually beneficial partnerships with outside business interests. 60 Unfortunately, the existing¶ legal framework in which these partnerships arise fails to properly incentivize non-tribal businesses to work with tribes. One¶ specific problem area is the inability of tribes to utilize or transfer federal tax credits for *833 renewable energy. Additionally,¶ inconsistent and unfavorable case law concerning state versus tribal jurisdiction creates further challenges, particularly where¶ this case law provides for double taxation of non-Indian activities on the reservation. Although these obstacles have not entirely¶ foreclosed tribal-non-tribal partnerships, they foster partnership agreements disadvantageous to tribal interests since tribes must¶ compensate for these shortcomings.


Renewables LT 
Sovereign renewables solve exploitation 
Dreveskracht 11—Associate at Galanda Broadman PLLC, of Seattle, an American Indian majority-owned law firm. His practice focuses on representing businesses and tribal governments in public affairs, energy, gaming, taxation, and general economic development (Ryan, Tribal energy projects must reflect cultural values, www.planetprofitreport.com/index.php/articles/tribal-energy-projects-must-reflect-cultural-values/)

Generally, to be successful, any economic development project that a tribe takes on must match culturally, bolster an active assertion of tribal sovereignty and strengthen governmental institutions. These are necessary conditions of sustainable tribal economic development.¶ Cultural match means developing strategic and realistic connections between existent cultural values and standards and those required of economic development. The fundamental concern of cultural match is that any enterprise that the tribe embarks on should match the tribe’s current Indigenous ideas – be they remnants from older traditions or products from a tribe’s contemporary experience.¶ Practical sovereignty means ensuring that a project is put in native hands and that a true government-to-government relationship exists with the states and the federal government. This means that tribes themselves set the agenda – rather than outsiders (who reflect foreign cultures, interests, and perceptions) – reflecting tribal culture, perceptions, and interests. As a result, these strategies are best suited to address local needs, conditions, and values – which translates to an increased sense of possession over resources. Thus, the assertion of sovereignty weds decisions to consequences, resulting in improved management because tribes themselves have the principal stake in the outcome. This accountability means legitimacy; it means that rewards and penalties bound in social sentiments are triggered by the social networks of a tribe in ways that give definition via those accountable institutions. ¶ No occurrence of continued economic development has been found where a tribe is not making its own decisions about resource use, internal organization, or development strategies. When tribes are unable to effectively govern their institutions, it is largely due to the residual effects of past paternalistic policies that imposed non-indigenous systems of governance upon the tribes. Trickling down to the policies of tribal resource management, these alien systems have consistently lacked support, legitimacy, and effectiveness. The opposite is also true: where a project allows for tribal institutions to control, the project is much more likely to succeed.¶ The Solar Fit¶ One recent study out of the University of Arizona found that the use of solar and other alternative energies are likely to “resonate with many tribes’ traditional values regarding sustainable use of the Earth’s resources.” Indeed, until now, these principles were readily discounted as “a system of myths conceived by superstitious and irrational minds.” Today, it has become apparent that Western energy economics was packed with myths of its own – the results of which have lead to the current energy crisis. Consequently, tribes are finding themselves at the forefront of the renewable energy trend and are embracing alternative energy resources on their land. For example, the founders of Lakota Solar Enterprises, a renewable energy company owned entirely by Native Americans and located on the Pine Ridge Reservation in South Dakota, started the company with the belief that using solar to provide electricity resonates with the Sioux and Lakota traditional belief that the sun (“wi”) should be an integral feature to all activity. Likewise, Native Hawaiian elementary schools on the island of Molokai are installing PV panels not only to cut costs, but also to educate children in the traditional belief that “the islands provide everything necessary to exist.”[3] Although there exists no such thing as a monolithic pan-Indian culture, in most instances solar energy is a perfect cultural match.¶ Of real benefit to tribes with solar developments is energy independence. In the past, investments in tribal energy resources have spawned promises of great economic success. But these projects did nothing to advance tribal sovereignty, as tribes were consistently shortchanged in the deals – earning pennies on every dollar that went to mining firms and electric utilities. However, it is likely that federal, state, and local government’s energy policy shift from fossil fuels to renewable resources will provide the long-needed impetus for expansive policy changes concerning tribal energy resources. Tribally owned/operated solar energy developments have a real chance to change the energy paradigm in tribal communities from one of exploitation to one of equity – and from one that undermines the earth-based cultures of Indigenous peoples to one that nurtures cultural revitalization. This is an exertion of tribal sovereignty.¶ If implemented correctly, solar projects can be a rallying point – allowing tribes to come together collectively to fortify governing institutions in their own way by creating regulations to fill the gaps left by the federal government. In this way, as tribes institute or take over the management and maturity of solar projects as they create a regulatory system of their own, in a way that addresses the unique problems faced by that particular tribal government. If a tribe chooses a joint venture with an outside investor, the project can be structured to build tribal capacity over time, with the opportunity for a tribal buy-out. Education, technical training, and hands-on experience opportunities can be made available to tribal citizens in a way that supports conventional strategies of solar development as well as integrating the tribe’s traditional knowledge and the cultural norms of the community.¶ Looking Forward¶ Despite the positives of developing with solar in Indian Country, many tribal members have voiced concern that many energy companies are only interested in Indian Country because it means that there is no regulation of these projects. Indeed, the long and utterly predictable history where the U.S. government and corporate interests have exploited indigenous peoples should not be forgotten as we enter the “green energy revolution.” ¶ Rather than a downfall, however, this presents a huge opportunity for tribes to build up their nations and governing institutions by implementing their own laws, regulations, and enforcement mechanisms; and to do so cautiously, responsibly, and with care. It means that the federal government is, for the most part, making a commitment to stay out of it – handing the responsibility over to the tribe.  Where it belongs.  If anything, solar presents the chance for tribes to step up to the plate and show what they are capable of.

Only we solve 
Cornell and Kalt 93—Ph.D. Director Professor of Sociology and of Public Administration and Policy Faculty Associate, Native Nations Institute—AND—Ford Foundation Professor of International Political Economy, Emeritus, Co-Director Harvard Proj. on American Indian Econ. Development (Stephen and Joseph, WHAT CAN TRIBES DO? STRATEGIES AND INSTITUTIONS IN AMERICAN INDIAN ECONOMIC DEVELOPMENT, http://www.tribalreentry.org/sites/tribalreentry.org/files/Strategies%20and%20Institutions%20in%20AI%20Economic%20Development.pdf)

We believe the available evidence clearly demonstrates that tribal sovereignty is a necessary prerequisite of reservation economic development. Each present instance of substantial and sustained economic development in Indian Country is accompanied by a transfer of primary decision-making control to tribal hands and away from federal and state authorities. Sovereignty brings accountability and allows "success" to be properly defined to include Indians' goals of political and social well-being along with economic well-being. Decades of control over reservation economic resources and affairs by federal and state authorities did not work to put reservation economies on their feet. ¶ This conclusion does not imply that tribal-federal/state relations are or should be hostile or uncooperative. In fact, the federal government in particular has made a number of encouraging efforts to enhance tribal control over economic affairs. Public Law 638, which enables tribal contracting of otherwise federal services; the Indian Gaming Act, which codifies tribal authority over certain activities; and BIA efforts such as the "SelfGovernance Project" are examples of steps in the right direction. The objective of federal and state policy should be to enhance tribal sovereignty over economic matters, with federal and state efforts aimed at support and technical assistance. In the role of consultant, federal and state governments need not always devolve back to the role of decision-maker.¶ The vast bulk of federal and state assistance to Indian tribes comes in the form of program-specific expenditures: health, education, infrastructure investment, loan and grant programs, direct general income assistance, and so forth. Capable tribal governments should be granted "Super 638" powers to elect to receive most of that assistance in the form of no-strings block grants, much in the way that the states now relate to the federal government. Criteria for eligibility should shift the burden of proof away from the tribe by presuming eligibility upon the tribe's request, unless it can be shown that the tribe is incapable of self-management of its block grant.¶ Sovereignty has many dimensions, from taxation and resource control to civil rights and child welfare. 35 Our research is confined to the economic sphere. Within that sphere, we believe the evidence on development success and failure supports the conclusion that tribal sovereignty over economic affairs should be founded upon a government-to-government relationship between Indian nations and the United States. This means tribal preeminence in taxation and business regulatory policy, as well as in land, water and resource use, and environmental policy. Split or shared jurisdiction, as under the Indian Gaming Act, does not go far enough.¶ One of the consequences of enhanced tribal sovereignty in the economic arena is likely to be greater variation in the economic conditions prevailing across reservations. There will be successes—and there will be failures. American Indian tribes are no more guaranteed than other developing countries that self-government will quickly and unfailingly produce dramatic improvements in economic, political, and social well-being.¶ The prospect of failure raises difficult policy and jurisdictional issues: Under the federal trust doctrine (under which Indian reservations are managed by the federal government in the role of trustee), does the federal government have the responsibility to bail out tribes that stumble as sovereigns? We believe that an appropriate long-range objective of federal policy should be to empower tribes with the information and decision-making apparatus by which they might knowingly and voluntarily elect to waive explicitly the federal trust responsibility upon the assertion of sovereignty powers (e.g., over the use of current trust funds, natural resource development, or environmental regulations). This would undoubtedly expose tribes to risks. But sovereignty without such risks is a contradiction in terms.

Native control good---it’s the key determinant of economic success 
Cornell and Kalt 5—Ph.D. Director Professor of Sociology and of Public Administration and Policy Faculty Associate, Native Nations Institute—AND—Ford Foundation Professor of International Political Economy, Emeritus, Co-Director Harvard Proj. on American Indian Econ. Development (Stephen and Joseph, Two Approaches to Economic Development on American Indian Reservations: One Works, the Other Doesn’t, www.jopna.net/pubs/jopna_2005-02_Approaches.pdf)

This development—the move to practical sovereignty or genuine self-rule—turns out to be a key to sustainable development. There are two primary reasons why. Self-governance puts the development agenda in Indian hands. When federal bureaucrats, funding agencies, or some other set of outsiders sets the reservation development agenda, that agenda inevitably reflects their interests, perceptions, or concerns, not those of Indian nation citizens. When decisions move into tribal hands, agendas begin to reflect tribal interests, perceptions, and concerns. Self-governance marries decisions and their consequences, leading to better decisions. In the standard approach to reservation development, outsiders make the major decisions about development strategy, resource use, allocation and expenditure of funds, and so forth. But if those outsiders make bad decisions, they seldom pay the price. Instead, the Indian community pays the price. This means that outside decisionmakers face little in the way of compelling discipline; the incentives to improve their decisions are modest. After all, it’s not their community whose future is at stake. But once decisions move into Indian hands, then the decisionmakers themselves have to face the consequences of their decisions. Once they’re in the driver’s seat, tribes bear the costs of their own mistakes, and they reap the benefits of their own successes. As a result, over time and allowing for a learning curve, the quality of their decisions improves. In general, Indian nations are better decision-makers about their own affairs, resources, and futures because they have the largest stake in the outcomes. There are concrete, bottom-line payoffs to tribal self-rule. For example, a Harvard Project study of 75 tribes with significant timber resources found that, for every timber-related job that moved from BIA forestry to tribal forestry—that is, for every job that moved from federal control to tribal control—prices received and productivity in the tribe’s timber operations rose. 16 On average, tribes do a better job of managing their forests because these are their forests. But the evidence is even broader. After fifteen years of research and work in Indian Country, we cannot find a single case of sustained economic development in which an entity other than the Indian nation is making the major decisions about development strategy, resource use, or internal organization. In short, practical sovereignty appears to be a necessary (but not sufficient) condition for reservation economic development. 





Tribes have to be in total control
Cornell and Kalt 7—Ph.D. Director Professor of Sociology and of Public Administration and Policy Faculty Associate, Native Nations Institute—AND—Ford Foundation Professor of International Political Economy, Emeritus, Co-Director Harvard Proj. on American Indian Econ. Development (Stephen and Joseph, THE STATE OF THE NATIVE NATIONS, isites.harvard.edu/fs/docs/icb.topic177572.files/SONN_Final_01_09_07.pdf)

To address such problems, numerous tribes have launched efforts to acquire land and bring it under trust status – thereby limiting (albeit, not completely removing) ambiguity over the extent of tribal jurisdiction. Nations such as Yakama, Navajo, Salish and Kootenai (Flathead), and many others have aggressively built their own leasing and siting authorities. The results are improvements in the economic environment. Nevertheless, the extent of checkerboarding on many reservations is effectively insurmountable, and jurisdictional conflicts show no sign of abating. In response, tribes are embarking on mechanisms of shared power and cooperative a management. The aforementioned case of the Swinomish nation’s cooperative land use planning with Skagit County, Washington addresses the impediments to business development that both the Native community and its neighbor experience in the face of ambiguous and shifting jurisdiction. As stressed in the Native Lands chapter above, agreements of this type can be “win-win” for Native nations and their neighbors, and are the future for Indian nations confronting such obstacles to their jurisdiction and economic development. ¶ As they assert their jurisdiction and attempt to back up those assertions with their own institutional capacities, Indian nations commonly face credibility problems. Decades of tribal governments being subservient to and dependent on overbearing federal agents, inexperience in the business arena, lack of a track record for the tribal court, and the like can understandably leave banks, investors, potential business vendors, and non-Indian governments uncertain, if not outright distrustful of Indian nation’s and their citizen’s new-found aggressiveness in the economic arena. Yet, to suggest, for example, that an easier route might be for tribes to just give up and subject themselves state or federal courts, or disband themselves so that they can do business under “tried and true” nonIndian jurisdictions hearkens to demonstrably destructive termination-era policies. 320 Such approaches and mindsets miss the point that economic development in Indian Country is not fundamentally about economic welfare; it is about independence and local self-rule – i.e., the freedom to choose one’s own path toward building communities where Native citizens can and want to live according to their own values. In holding firmly to such goals, the citizens of Indian nations exhibit the values and choices of citizens of self-determined nations everywhere. ¶ The Future of Economic Development in Native America ¶ The last decade has witnessed a remarkable change in the economic fortunes of some tribes and, thereby, in their abilities to remediate longstanding social ills. Tribal and tribal citizen businesses are involved in activities as diverse as casinos, mining coal, selling big game hunts, operating ski and golf resorts, “e-tailing”, marketing olive oil, building military tank motors, and farming. On average, reservation employment and incomes are on the rise. Yet, while successful economic development in Native America has taken root, it is not universal or irreversible. ¶ Recent success in contemporary Indian economic development is underpinned by the ability of tribes to control their most significant asset – sovereignty. Much, if not all, economic development in Indian Country depends on tribes’ control over natural resources, their capacity to set their own regulatory standards, their ability to tax, and their capacity to call their own shots when it comes to projects and investments. Non-Indian interests have long threatened the recognition of tribes’ inherent sovereignty; and federal legislative proposals and/or the U.S. courts could simply overturn longestablished legal principles and more recent policies of Indian self-rule. Consequently, the long-term ability of tribes to compact with states for casino operations, create their own tax incentive policies, choose their own business investments, develop their own infrastructures, and generally exercise their sovereignty as a tool of economic development are potentially vulnerable to future legal and political challenges. ¶ Newly empowered tribal governments are identifying and removing internal barriers to investment in order to encourage economic development. The evidence from the non-Indian economy indicates that new job creation is highly dependent on small businesses – in fact, the vast majority of new jobs in the U.S. economy are created by small businesses. Native entrepreneurs confronting the opportunities implied by the “missing businesses” on reservations represent a tremendous resource upon which to build small business and some American Indian nations have begun to direct resources to their citizen’s private enterprises. Tribes throughout Indian Country are coming to this realization, and have consequently taken concrete steps to encourage private sector development. ¶ In addition, tribes are undertaking broad measures that benefit both tribally owned and private enterprise. Many tribes are revising their constitutions to provide orderly and culturally legitimate processes of government, developing tribal courts that can fairly adjudicate contracts and resolve disputes, and giving tribal corporations high quality management and independent boards of directors. Innovative approaches to creating a supportive business environment show what tribes can accomplish by taking advantage of new opportunities for tribal control under self-determination and by asserting their sovereignty. 

AT Independent
triggers federal approval 
Slade 11—partner at Modrall Sperling where he specializes in Federal Indian law and Native American law, energy, natural resources, environmental law, project development, complex litigation and transactions (Lynn, INDIAN TRIBES—BUSINESS PARTNERS AND  MARKET PARTICIPANTS: STRATEGIES FOR EFFECTIVE TRIBAL / INDUSTRY PARTNERSHIP, http://www.modrall.com/files/1411_tribal_industry_partners.pdf)

Tribes, and supportive industry, went to Congress, calling for a greater tribal role in ¶ formulating the terms of energy and mineral development agreements and for the flexibility to ¶ pursue equity or other non-royalty interests in developments through joint venture or other forms ¶ of agreement. Those demands led to enactment of the Indian Mineral Development Act of 1982 ¶ (“IMDA”).¶ 9¶ More recently, some tribes proposed they were burdened competitively by the ¶ requirements for securing federal approval of energy and mineral development agreements, and ¶ sought statutory authority to assume the BIA’s duties in leasing tribal lands. Those demands led to enactment of the Indian Tribal Energy Development and Self-Determination Act of 2005 ¶ (“ITEDSA”).¶ 10¶ ITEDSA authorized tribes that develop economic and environmental review ¶ capacities to enter into Tribal Energy Resource Agreements (“TERAs”) and secure Secretarial ¶ approval to review and approve their own energy and mineral agreements, eliminating BIA ¶ approval.¶ 11¶ Leasing of Indian lands for non-resource-extractive development, now reflected in ¶ numerous renewable energy proposals, may rely on different authority. Prior to 1955, there was ¶ no uniform authority for business leasing of tribal lands. The Business Site Leasing Act of 1955 ¶ (“BSLA”) was enacted to provide a template and flexible authority; it likely will afford the basic ¶ authority for renewable energy developments other than geothermal development. The BSLA ¶ may offer opportunities to bypass BIA approval requirements in some transactions.¶ 12¶ This Paper seeks to provide guidance on how tribes and developers may employ these ¶ statutory authorities, and some others, taking flexible approaches to harmonizing parties’ ¶ interests, to develop win-win agreements for “partnering” in energy and mineral development in ¶ Indian country.¶ 13¶ The paper will touch briefly on tribes’ roles as market participants in energy ¶ and mineral development.¶ 14¶ II. The Development Package: Securing Necessary Property and Development Rights. ¶ Mineral and energy, including renewable energy, development require rights to explore for and extract or use needed lands and natural resources, and to access associated real property for ingress to and egress from the lands involved for personnel or products, and, often, to use ¶ other lands for processing or administration.¶ 15¶ The federal trust responsibility with respect to ¶ Indians and their lands and minerals may affect every stage of the development process. The ¶ Indian Non-Intercourse Act, enacted originally by the very first Congress, underlies all federal ¶ statutes authorizing tribes to transfer interests in lands or minerals: absent valid federal approval, ¶ no transaction within its scope by any “Indian nation or tribe of Indians, shall be of any validity ¶ in law or equity.”¶ 16¶ As a result, in every transaction, it must be determined whether the transfer ¶ is subject to the Non-Intercourse Act and, if so, what statute authorizes the transfer¶ Agreements that grant rights to operate on tribal or allotted lands or minerals generally ¶ must be authorized by a specific statute and approved by duly authorized federal officials, ¶ usually of the BIA,¶ 17¶ who must, in turn, satisfy requirements for federal environmental and ¶ cultural resource review similar to those applicable on federal public lands.¶ 18¶ Securing required ¶ approvals can be time-consuming and expensive, but the consequences of failure to secure ¶ proper approvals can be severe.¶ 19¶ There are only limited exceptions to the Secretarial approval ¶ requirement. Secretarial approval may not be required for agreements that do not “encumber” tribal lands for seven or more years under as provided by 25 U.S.C. § 81,¶ 20¶ tribally approved ¶ agreements under “TERA Agreements” authorizing tribes to approve agreements in lieu of BIA ¶ approval,¶ 21¶ and leases by certain tribally owned corporations chartered under Section 17 of the ¶ Indian Reorganization Act of 1934.¶ 22¶ Developers and tribal partners face a common challenge: ¶ structuring a transaction that optimizes the compatible interests of the tribe and developer, ¶ including possibly a tribally or Native American-owned developer, and that accommodates ¶ securing required federal authorization in the manner best suited to furthering those interests. 

AT Awehali 

Only they link to Awehali 
Awehali 6—independent journalist. has received awards from the Society of Professional Journalists and Project Censored. He is a tribal member of the Cherokee Nation of Oklahoma (Brian, Who Will Profit from Native Energy?, http://www.projectcensored.org/top-stories/articles/25-who-will-profit-from-native-energy/)

The questions to be answered now are: what sort of energy will Indian lands produce, who will make that decision, and who will end up benefiting from the production? According to Theresa Rosier, Counselor to the Assistant Secretary for Indian Affairs, “increased energy development in Indian and Alaska Native communities could help the Nation have more reliable homegrown energy supplies.” This, she says, is “consistent with the President’s National Energy Policy to secure America’s energy future.” Rosier’s statement conveys quite a lot about how the government and the energy sector intend to market the growing shift away from dependence on foreign energy. The idea that “America’s energy future” should be linked to having “more reliable homegrown energy supplies” can be found in native energy-specific legislation that has already passed into law. What this line of thinking fails to take into account is that Native America is not the same as US America. The domestic “supplies” in question belong to sovereign nations, not to the United States or its energy sector. So far, government plans to deregulate and step up the development of domestic (native) energy resources is being spun as a way to produce clean, efficient energy while helping Native Americans gain greater economic and tribal sovereignty. Critics charge, however, that large energy companies are simply looking to establish lucrative partnerships with tribal corporations, which are largely free of regulation and federal oversight. For example, in 2003, the Rosebud Sioux of South Dakota, in partnership with NativeEnergy, LLC, completed the first large-scale native-owned wind turbine in history. The project was billed as a way to bring renewable energy–related jobs and training opportunities to the citizens of this sovereign nation, who are among the poorest in all of North America. NativeEnergy’s President and CEO Tom Boucher, an energy industry vet, financed the Rosebud Sioux project by selling “flexible emissions standards” created by the Kyoto Protocol. These are the tax-deductible pollution credits from ecologically responsible companies (or in this case, Native American tribes), which can then be sold to polluters wishing to “offset” their carbon dioxide generation without actually reducing their emissions. Since the Rosebud test case proved successful, NativeEnergy moved forward with plans to develop a larger “distributed wind project,” located on eight different reservations. NativeEnergy also became a majority Indian-owned company in August 2005, when the pro-development Intertribal Council on Utility Policy (COUP) purchased a majority stake in the company on behalf of its member tribes. The COUP-NativeEnergy purchase just happened to coincide with the passage of the 2005 Energy Policy Act. The act contains a number of native energy–specific provisions in its Title V, many of which set alarming precedents. Most outrageously, it gave the US government the power to grant rights of way through Indian lands without permission from the tribes—if deemed to be in the strategic interests of an energy-related project. Under the guise of “promoting tribal sovereignty,” the act also released the federal government from liability with regard to resource development, shifting responsibility for environmental review and regulation from the federal to tribal governments. Also, according to the Indigenous Environmental Network, the act “rolls back the protections of…critical pieces of legislation that grassroots indigenous peoples utilize to protect our sacred sites.” Some critics have derided the 2005 act as a fire sale on Indian energy, characterizing various incentives as a broad collection of subsidies (federal handouts) for US energy companies. America’s native peoples may attain a modicum of energy independence and tribal sovereignty through the development of wind, solar, and other renewable energy infrastructure on their lands. But, according to Brian Awehali, it won’t come from getting into bed with, and becoming indebted to, the very industry currently driving the planet to its doom.








AT: Wood
Wood’s arguments staticize Native culture and make sovereignty impossible 
Rosser 12—Associate Professor, American University Washington College of Law; Research Affiliate, National Poverty Center, University of Michigan; M.Phil. in Land Economics, Cambridge; J.D. magna cum laude, Harvard Law School (Ezra, Ahistorical Indians and Reservation Resources, elawreview.org/2012/02/ahistorical-indians-and-reservation-resources/)

By elevating the tribal member objections to tribal council actions from internal tribal matters to the level of the trust doctrine enforceable by federal courts, Professor Wood ends up prioritizing the environment and the idea of static reservation ways of life over tribal sovereignty. The argument is made that federal administrative and judicial oversight “does not amount to a per se intrusion into the internal affairs of the tribes as long as the federal government directs its authority primarily against the non-Indian entity seeking to do business with the tribe.”[541] But this argument does little to address situations, as in the Desert Rock proposal, where a tribe initiates the proposal or where a tribe is working in partnership with a non-Indian entity. Additionally, Professor Wood advocates “a role for the trust doctrine in protecting the more traditional elements of native separatism.”[542] But I find the romantic assertion that traditionalists enjoy special priority vis-à-vis (generally speaking, democratically elected) tribal councils that should be protected by the United States government similarly unconvincing.[543] It is true that “tribal council decisions often prompt fierce protests by other tribal members who wish to maintain a more traditional, land-based way of life on their reservation and who may consider such industrial development both a desecration of their lands and a harbinger of cultural extinction.”[544] However, that does not mean that Indian trust doctrine enforcement is the best way to deal with such protests.¶ Though conceptually the trust doctrine could be considered federal primacy’s cousin, because of the strength of Professor Wood’s arguments, it is worth fully considering her Indian-trust-doctrine-based approach to environmentally harmful activities on reservations. Ultimately, I have no better counterargument than Professor Wood’s own summary of the argument against federal enforcement:¶ [C]onflict over development is not uncommon in other governments, and the existence of conflict alone may not justify judicial interference. Self-determination can flourish on reservations only if the federal government leaves tribes to set their own priorities. The tribal governments carry the mantle of authority, and while their actions may meet with dissension within the tribe, part of the price of sovereignty may be improper or unwelcome management by tribal governments. Federal intrusion of any kind may be fundamentally incompatible with tribal sovereignty.[545]


